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%ULJKW6SDFH6HQLRU/LYLQJ//&HWDO 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$SSHDOIURPWKH&RXUWRI:RUNHUV¶ 
&RPSHQVDWLRQ&ODLPV 
.HQQHWK06ZLW]HU&KLHI-XGJH 
$IILUPHGDQG5HPDQGHG)LOHG0DUFK
,QWKLVLQWHUORFXWRU\DSSHDOWKHHPSOR\HHUHSRUWHGDQLQMXU\WRKHUOHIWOHJUHVXOWLQJIURP
D IDOO DW ZRUN  7KH HPSOR\HU DFFHSWHG WKH OHJ LQMXU\ DV FRPSHQVDEOH DQG LQLWLDWHG
PHGLFDO EHQHILWV  $SSUR[LPDWHO\ WZRZHHNV DIWHU WKH LQFLGHQW WKH HPSOR\HH UHSRUWHG
WKDW WKH IDOO DOVR UHVXOWHG LQ LQMXULHV WR KHU ULJKW VKRXOGHU DQG ULEFDJH  7KH HPSOR\HU
GHQLHGEHQHILWVIRUWKRVHLQMXULHVDVVHUWLQJWKH\ZHUHQRWFDXVHGE\WKHZRUNUHODWHGIDOO
)ROORZLQJ DQ H[SHGLWHG KHDULQJ WKH WULDO FRXUW FRQFOXGHG WKH HPSOR\HH VDWLVILHG KHU
HYLGHQWLDU\EXUGHQRIVKRZLQJVKHZDVHQWLWOHGWRDSDQHORISK\VLFLDQVIRUWKRVHLQMXULHV
DQG RUGHUHG WKH HPSOR\HU WR SURYLGH RQJRLQJPHGLFDO WUHDWPHQW PDGH UHDVRQDEOH DQG
QHFHVVDU\ E\ WKH ZRUN DFFLGHQW  ,Q DGGLWLRQ WKH WULDO FRXUW GHWHUPLQHG WKH PHGLFDO
WUHDWPHQWIRUWKRVHLQMXULHVZDVWREHSURYLGHGE\WKHSK\VLFLDQZLWKZKRPWKHHPSOR\HH
KDG DOUHDG\ HVWDEOLVKHG D GRFWRUSDWLHQW UHODWLRQVKLS  7KH HPSOR\HU KDV DSSHDOHG
DVVHUWLQJWKHWULDOFRXUWDSSOLHGDQLQFRUUHFWHYLGHQWLDU\VWDQGDUGDWWKHH[SHGLWHGKHDULQJ
:HDIILUPWKHWULDOFRXUW¶VRUGHUDQGUHPDQGWKHFDVH
-XGJH'DYLG)+HQVOH\GHOLYHUHGWKHRSLQLRQRIWKH$SSHDOV%RDUGLQZKLFK3UHVLGLQJ
-XGJH0DUVKDOO/'DYLGVRQ,,,DQG-XGJH7LPRWK\:&RQQHUMRLQHG
*RUGRQ&$XOJXU/DQVLQJ0LFKLJDQ IRU WKH HPSOR\HUDSSHOODQW%ULJKW6SDFH6HQLRU
/LYLQJ//&
0DU\6XPPHUV+HQGHUVRQYLOOH7HQQHVVHHHPSOR\HHDSSHOOHHSURVH


)DFWXDODQG3URFHGXUDO%DFNJURXQG

2Q)HEUXDU\0DU\6XPPHUV ³(PSOR\HH´ZDVZRUNLQJDVDPHGLFDO
WHFKQLFLDQ IRU %ULJKW6SDFH 6HQLRU /LYLQJ //& ³(PSOR\HU´ LQ +HQGHUVRQYLOOH
7HQQHVVHH2QWKDWGDWHVKHZDVDVVLVWLQJDUHVLGHQWZLWKWDNLQJDVKRZHUZKHQVKHORVW
KHU EDODQFH DQG IHOO VWULNLQJKHU OHIW VKLQRQ WKH HGJHRI WKHEDWKWXE DQG UHDFKLQJRXW
ZLWK KHU ULJKW DUP WR FDWFK KHUVHOI RQ D VKRZHU FKDLU  6KH GLG QRW LQLWLDOO\ UHSRUW WKH
LQFLGHQWDVVKHWKRXJKWVKHGLGQRWQHHGPHGLFDOWUHDWPHQW+RZHYHUIRXUGD\VODWHUVKH
UHSRUWHGWKHIDOOWHOOLQJKHUVXSHUYLVRUWKDWKHUOHIWOHJZDVDFKLQJDQGEXUQLQJDQGZDV
YHU\SDLQIXO(PSOR\HHZDVRIIHUHGDSDQHORIPHGLFDOSURYLGHUVIRUKHUOHJLQMXU\IURP
ZKLFKVKHVHOHFWHG&DUH1RZ8UJHQW&DUH³&DUH1RZ´(PSOR\HUDXWKRUL]HGPHGLFDO
WUHDWPHQW DQG RQ )HEUXDU\   (PSOR\HH ZDV VHHQ E\ D QXUVH SUDFWLWLRQHU DW
&DUH1RZ IRU ORZHU OHIW OHJ SDLQ  )ROORZLQJ WKH H[DPLQDWLRQ WKH QXUVH SUDFWLWLRQHU
LPSRVHGZRUNUHVWULFWLRQVXQWLO)HEUXDU\DQGUHFRPPHQGHG(PSOR\HHIROORZ
XSZLWKKHUSULPDU\FDUHSURYLGHUIRUDQROGWLELDOIUDFWXUHUHYHDOHGLQ[UD\V

2Q )HEUXDU\   (PSOR\HH FRQVXOWHG KHU SULPDU\ FDUH SURYLGHU0HODQLH
/RZH13 WRGLVFXVV WKHSUHH[LVWLQJ WLELDO IUDFWXUH 0V/RZHUHIHUUHG(PSOR\HH WR
*LQD %DUOHWWD D SK\VLFLDQ¶V DVVLVWDQW ZLWK RUWKRSHGLVW 'U 5REHUW /DQGVEHUJ  2Q
)HEUXDU\(PSOR\HHZDVVHHQE\0V%DUOHWWDIRUKHUOHIWOHJSDLQDQG³WRUXOH
RXWDFKURQLFROGIUDFWXUHLQWKHORZHUOHJ´(PSOR\HHZDVRXWRIZRUNIURP)HEUXDU\
  XQWLO 0DUFK   GXH WR QRQZRUNUHODWHG EURQFKLWLV  ,Q WKH LQWHULP
(PSOR\HH UHWXUQHG WR &DUH1RZ RQ )HEUXDU\   WR IROORZ XS RQ KHU OHJ LQMXU\
1RQHRIWKHPHGLFDOUHSRUWVIRUWKHVHIRXUYLVLWVIRU(PSOR\HH¶VOHIWOHJLQMXU\PHQWLRQ
VKRXOGHURUULEFDJHFRPSODLQWV

8SRQ(PSOR\HH¶VUHWXUQWRZRUNRQ0DUFKVKHUHSRUWHGWRKHUVXSHUYLVRU
WKDW VKH KDG DOVR LQMXUHG KHU DUP DQG ULEFDJH LQ WKH )HEUXDU\   LQFLGHQW
(PSOR\HH WHVWLILHG DW WKH H[SHGLWHG KHDULQJ WKDW KHU GHOD\ LQ UHSRUWLQJ KHU DUP DQG
ULEFDJHSDLQZDVGXHWRKDYLQJEHHQLOOZLWKEURQFKLWLVDQGXQDEOHWRZRUNXQWLO0DUFK
(PSOR\HH¶VVXSHUYLVRUGLGQRWFRPSOHWHDQLQFLGHQWUHSRUWDGGUHVVLQJ(PSOR\HH¶VULJKW
DUP DQG ULEFDJH FRPSODLQWV XQWLO 0DUFK    +RZHYHU LW LV XQGLVSXWHG WKDW
(PSOR\HH LQLWLDOO\ UHSRUWHG WKH DUP DQG ULEFDJH FRPSODLQWV RQ 0DUFK    7KH
0DUFKLQFLGHQWUHSRUW LQFOXGHGDVHFWLRQIRUH[SODLQLQJDQ\ODSVHEHWZHHQWKH
LQMXU\GDWHDQGWKHGDWHWKHLQFLGHQWZDVUHSRUWHG $KDQGZULWWHQHQWU\RQWKHLQFLGHQW
UHSRUWVWDWHG³RULJLQDO>ZDV@ILOOHGRXWIRUDOHIWOHJVKLQLQMXU\+DYHVWDUWHGKXUWLQJLQ
>ULJKW@ULE>DQG@>ULJKWXSSHUH[WUHPLW\@PXVFOHSDLQ´

(PSOR\HHZDVVHHQDJDLQE\KHUSULPDU\FDUHSURYLGHURQ0DUFK6KH
UHSRUWHGSDLQLQKHUULJKWULEVDQGLQKHUULJKWXSSHUDUPWKDWDFFRUGLQJWRWKHUHSRUWKDG

7KH³(PSOR\HH¶V&KRLFHRI3K\VLFLDQV´IRUPLGHQWLILHV&DUH6SRWDVWKHSURYLGHUKRZHYHUWKHPHGLFDO
UHFRUGVUHIOHFWWKHIDFLOLW\QDPHDV³&DUH1RZ8UJHQW&DUH´


³EHHQJRLQJRQIRU>WKUHH@ZHHNV´7KHUHFRUGRIWKLVYLVLWLQGLFDWHG(PSOR\HHUHSRUWHG
WKHSDLQWRKDYHVWDUWHGLQKHUFKHVWWZRGD\VDIWHUKHUIDOODQGVWDWHG(PSOR\HHZDV³WROG
LQ\HDUVSDVWWKDWVKHKDGDVPDOOWHDULQKHUULJKWURWDWRUFXIIEXWKDVQRWKDGDQ\LVVXHV
UHFHQWO\XQWLOWKLVODVWIDOO´(PSOR\HHZDVUHIHUUHGEDFNWR0V%DUOHWWDWKHSK\VLFLDQ¶V
DVVLVWDQWLQ'U/DQGVEHUJ¶VRIILFHIRUWUHDWPHQWRIKHUULJKWVKRXOGHU2QWKHVDPHGDWH
(PSOR\HU FRPSOHWHG D1RWLFH RI'HQLDO RI&ODLP IRU&RPSHQVDWLRQ LQZKLFK LW VWDWHG
³>Z@H UHVSHFWIXOO\ GHQ\ DQ\ LQMXU\ WR WKH >U@LJKW XSSHU H[WUHPLW\ RU FKHVWULE DUHDZH
GHQ\WKDWWKHROGIUDFWXUHQRWHGLQWKH>[UD\V@ZHUH>VLF@UHODWHGWRWKHZRUNLQMXU\:H
DJUHHWRSD\IRUWUHDWPHQWWRFRQWXVLRQOHIWORZHUOHJ´

(PSOR\HH UHWXUQHG WR0V%DUOHWWDRQ0DUFK 7KH UHFRUGRI WKDWYLVLW
VWDWHV³>(PSOR\HH@LVKHUHWRGD\ZLWKULJKWVKRXOGHUSDLQ,WLVIURPWKHVDPHLQMXU\WKDW
RFFXUUHGRQ)HEUXDU\´7KHUHSRUWUHIOHFWVWKDW(PSOR\HH³QHYHUKDGSUREOHPV
ZLWKKHUULJKWVKRXOGHULQWKHSDVW´6KHZDVDGPLQLVWHUHGDVWHURLGLQMHFWLRQLQKHUULJKW
VKRXOGHU DQG VFKHGXOHG WR UHWXUQ RQ 0DUFK    $W WKDW QH[W YLVLW (PSOR\HH
UHSRUWHGRQO\WHPSRUDU\UHOLHIIURPWKHVWHURLGLQMHFWLRQDQGDQ05,ZDVUHFRPPHQGHG
)ROORZLQJWKH05,(PSOR\HHUHWXUQHGWR0V%DUOHWWDRQ$SULO7KHUHSRUWRI
WKDWYLVLWDJDLQQRWHGWKDW(PSOR\HH³GHQLHVKDYLQJDQ\VKRXOGHUSDLQSULRUWRKHUIDOO´

(PSOR\HHFRQWLQXHGWRUHFHLYHPHGLFDOFDUHIRUKHU OHIW OHJIURP&DUH1RZ 2Q
0DUFK  &DUH1RZ UHFRPPHQGHG ³>U@HIHUUDO WRZRXQGPDQDJHPHQW IRU IXUWKHU
FDUH´2Q$SULO(PSOR\HHUHWXUQHGWRKHUSULPDU\FDUHSURYLGHU³IRUDUHIHUUDO
WR D ZRXQG FHQWHU SHU KHU >ZRUNHUV¶@ FRPS´  7KH UHFRUG RI WKH YLVLW VWDWHV WKDW ³RQ
>0DUFK@RUVRWKHZRXQGZHQWIURPDEUXLVHRQKHUORZHUOHIWOHJWRDQRSHQOHVLRQ´
(PSOR\HU VXEVHTXHQWO\ SURYLGHG D SDQHO RI PHGLFDO SURYLGHUV IRU IXUWKHU FDUH IRU
(PSOR\HH¶V OHJ DQG RQ 0D\   VKH EHJDQ WUHDWLQJ ZLWK 'U :LOOLDP 'DYLV DW
7UL6WDU0HGLFDO&HQWHU (PSOR\HHFRQWLQXHGWUHDWLQJZLWK'U'DYLVIRUKHU OHJLQMXU\
XQWLOKHUZRXQGKHDOHG

2Q 0D\   (PSOR\HH ILOHG D SHWLWLRQ IRU EHQHILW GHWHUPLQDWLRQ VHHNLQJ
DGGLWLRQDOPHGLFDO FDUH IRUKHU VKRXOGHU DQG ULEFDJH LQMXULHV )ROORZLQJ WKH H[SHGLWHG
KHDULQJWKHWULDOFRXUWLVVXHGDQRUGHUUHTXLULQJ(PSOR\HUWRDXWKRUL]HPHGLFDOWUHDWPHQW
³FDXVDOO\ UHODWHG WR >(PSOR\HH¶V@)HEUXDU\ LQMXU\ WRKHUDUPDQGRU ULEFDJH´
7KHWULDOFRXUWRUGHUHG(PSOR\HUWRDXWKRUL]HWUHDWPHQW³ZLWK5LYHUJDWH6SRUWV0HGLFLQH
DQG'U/DQGVEHUJ´GXHWR(PSOR\HU¶VIDLOXUHWRSURYLGH(PSOR\HHDSDQHORIGRFWRUVIRU
KHUVKRXOGHUDQGULEFDJHFRPSODLQWV(PSOR\HUKDVDSSHDOHG

6WDQGDUGRI5HYLHZ

7KH VWDQGDUG ZH DSSO\ LQ UHYLHZLQJ D WULDO FRXUW¶V GHFLVLRQ SUHVXPHV WKDW WKH
FRXUW¶VIDFWXDOILQGLQJVDUHFRUUHFWXQOHVVWKHSUHSRQGHUDQFHRIWKHHYLGHQFHLVRWKHUZLVH
See 7HQQ &RGH $QQ  F   :KHQ WKH WULDO MXGJH KDV KDG WKH
RSSRUWXQLW\ WR REVHUYH D ZLWQHVV¶V GHPHDQRU DQG WR KHDU LQFRXUW WHVWLPRQ\ ZH JLYH


FRQVLGHUDEOHGHIHUHQFH WR IDFWXDO ILQGLQJVPDGHE\ WKH WULDO FRXUW Madden v. Holland 
Grp. of Tenn., Inc.  6:G   7HQQ   +RZHYHU ³>Q@R VLPLODU
GHIHUHQFHQHHGEHDIIRUGHGWKHWULDOFRXUW¶VILQGLQJVEDVHGXSRQGRFXPHQWDU\HYLGHQFH´
Goodman v. Schwarz Paper Co.1R:6&5:&7HQQ/(;,6DW
 7HQQ :RUNHUV¶ &RPS 3DQHO -DQ    6LPLODUO\ WKH LQWHUSUHWDWLRQ DQG
DSSOLFDWLRQRIVWDWXWHVDQGUHJXODWLRQVDUHTXHVWLRQVRIODZWKDWDUHUHYLHZHGde novoZLWK
QR SUHVXPSWLRQ RI FRUUHFWQHVV DIIRUGHG WKH WULDO FRXUW¶V FRQFOXVLRQV  SeeMansell v. 
Bridgestone Firestone N. Am. Tire, LLC 6:G  7HQQ  :H DUH
DOVR PLQGIXO RI RXU REOLJDWLRQ WR FRQVWUXH WKH ZRUNHUV¶ FRPSHQVDWLRQ VWDWXWHV ³IDLUO\
LPSDUWLDOO\ DQG LQ DFFRUGDQFHZLWKEDVLFSULQFLSOHV RI VWDWXWRU\ FRQVWUXFWLRQ´ DQG LQ D
ZD\WKDWGRHVQRWIDYRUHLWKHUWKHHPSOR\HHRUWKHHPSOR\HU7HQQ&RGH$QQ


$QDO\VLV

$OWKRXJK (PSOR\HU¶V EULHI GRHV QRW VSHFLI\ DQ\ LVVXHV SUHVHQWHG IRU UHYLHZ DV
UHTXLUHG E\ 7HQQ &RPS 5 	 5HJV   ZH KDYH JOHDQHG WKH
LVVXHIURPLWVDUJXPHQWWREHZKHWKHUWKHHYLGHQFHSUHSRQGHUDWHVDJDLQVWWKHWULDOFRXUW¶V
GHWHUPLQDWLRQWKDW(PSOR\HHLVHQWLWOHGWRPHGLFDOWUHDWPHQWIRUKHUVKRXOGHUDQGULEFDJH
LQMXULHV  (PSOR\HU¶V DUJXPHQW FRQIODWHV WKH HYLGHQWLDU\ VWDQGDUG DSSOLFDEOH LQ DQ
H[SHGLWHGKHDULQJZLWKWKHDSSOLFDEOHEXUGHQRISURRI,WDUJXHVWKHWULDOFRXUWVKRXOGEH
UHYHUVHGEHFDXVHLW³DSSOLHGWKHZURQJEXUGHQRISURRI´DVVHUWLQJWKDW³ZKHQWKHFRUUHFW
FDXVDWLRQEXUGHQRISURRILVDSSOLHG>(PSOR\HH@IDLOHGWRPHHWVDLGEXUGHQ´(PSOR\HU
FRUUHFWO\LGHQWLILHVWKHHYLGHQWLDU\VWDQGDUGIDFLQJDQHPSOR\HHDWWKHH[SHGLWHGKHDULQJ
VWDJHRI OLWLJDWLRQFLWLQJMcCord v. Advantage Human Resourcing1R
71:UN&RPS$SS%G /(;,6  7HQQ:RUNHUV¶&RPS$SS%G0DU 
ZKHUHLQZHKHOGWKDW³DQHPSOR\HHQHHGQRWSURYHHDFKDQGHYHU\HOHPHQWRIKLV
RUKHUFODLPE\DSUHSRQGHUDQFHRIWKHHYLGHQFHDWDQH[SHGLWHGKHDULQJWREHHQWLWOHGWR
WHPSRUDU\GLVDELOLW\RUPHGLFDOEHQHILWVEXWPXVWLQVWHDGSUHVHQWHYLGHQFHVXIILFLHQWIRU
WKH WULDO FRXUW WR FRQFOXGH WKDW WKH HPSOR\HHZRXOG OLNHO\ SUHYDLO DW D KHDULQJ RQ WKH
PHULWV´  Id. DW   $GGLWLRQDOO\ (PSOR\HU FLWHVBuchanan v. Carlex Glass Co. 1R
71:UN&RPS$SS%G/(;,6DW7HQQ:RUNHUV¶&RPS
$SS %G 6HSW   IRU WKH SURSRVLWLRQ WKDW WKH OHVVHU HYLGHQWLDU\ VWDQGDUG
DQQRXQFHG LQ McCord ³GRHV QRW UHOLHYH DQ HPSOR\HH RI WKH EXUGHQ RI SURGXFLQJ
HYLGHQFHRIDQLQMXU\E\DFFLGHQWWKDWDURVHSULPDULO\RXWRIDQGLQWKHFRXUVHDQGVFRSH
RI HPSOR\PHQW DW DQ H[SHGLWHG KHDULQJ EXW DOORZV VRPH UHOLHI WR EH JUDQWHG LI WKDW
HYLGHQFHGRHVQRWULVHWRWKHOHYHORIDµSUHSRQGHUDQFHRIWKHHYLGHQFH¶´

(PSOR\HUFRQWHQGVWKHIDFWXDOFLUFXPVWDQFHVLQWKLVFDVHDUHGLVWLQJXLVKDEOHIURP
McCord LQWKDWXQOLNHWKHHPSOR\HULQMcCordLWFRPSOLHGZLWKLWVVWDWXWRU\REOLJDWLRQV
E\SURYLGLQJ(PSOR\HHDSDQHORISK\VLFLDQVDQGDSSURSULDWHPHGLFDOWUHDWPHQWRQFHLW
UHFHLYHG QRWLFH RI (PSOR\HH¶V IDOO DQG KHU OHJ LQMXU\  +DYLQJPHW WKRVH REOLJDWLRQV
(PSOR\HU DUJXHV WKDW WKH OHVVHU HYLGHQWLDU\ VWDQGDUG ³IRU FRPSHOOLQJ DQ HPSOR\HU WR
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
SURYLGHDSDQHORISK\VLFLDQ>V@ LVQRWDSSOLFDEOH´DQGWKDW³LQVWHDG>@>(PSOR\HH@PXVW
PHHW WKH EXUGHQ WR HVWDEOLVK FUHGLEOH HYLGHQFH OLQNLQJ KHU HPSOR\PHQW WR WKH DOOHJHG
LQMXULHVWRKHUULJKWVKRXOGHUDQGULEFDJH´,QHVVHQFH(PSOR\HUDUJXHVWKDWEHFDXVHLW
PHW LWV REOLJDWLRQ WR SURYLGH D SDQHO RI SK\VLFLDQV DQG LQLWLDWHG PHGLFDO FDUH IRU
(PSOR\HH¶VOHJLQMXU\(PSOR\HHPXVWSURYHWKDWKHUVKRXOGHUDQGULEFDJHLQMXULHVZHUH
FDXVDOO\UHODWHGWR WKHZRUNLQMXU\E\DSUHSRQGHUDQFHRI WKHHYLGHQFHWREHHQWLWOHGWR
PHGLFDO FDUH IRU WKRVH LQMXULHV  (PSOR\HU DVVHUWV WKH WULDO FRXUW DFNQRZOHGJHG WKH
DSSOLFDEOHHYLGHQWLDU\ VWDQGDUG IRU HVWDEOLVKLQJFDXVDWLRQDQGFRUUHFWO\GHWHUPLQHG WKDW
(PSOR\HHGLGQRWPHHWWKDWVWDQGDUGZKHQWKHFRXUWVWDWHG(PSOR\HH³IDLOHGWRSURGXFH
FOHDUH[SHUWPHGLFDOHYLGHQFHOLQNLQJWKHVHLQMXULHVWRKHUHPSOR\PHQW´:KLOHWKHWULDO
FRXUW GLG QRWH (PSOR\HH¶V IDLOXUH WR SURGXFHPHGLFDO HYLGHQFH RI FDXVDWLRQ WKH FRXUW
VWDWHG ³>Q@RQHWKOHVV >(PSOR\HH@ GRHV QRW KDYH WR SURYH FDXVDWLRQ WR HVWDEOLVK WKDW
>(PSOR\HU@PXVWSURYLGHDSDQHORISK\VLFLDQV´

:KHQ DQ HPSOR\HH DOOHJHV PXOWLSOH LQMXULHV DULVLQJ IURP D ZRUN DFFLGHQW DQ
HPSOR\HUPXVWGHFLGHZKHWKHUWRSURYLGHDSDQHORUSDQHOVRISK\VLFLDQVIRUVHOHFWLRQRI
RQH RU PRUH DSSURSULDWH WUHDWLQJ SK\VLFLDQV IRU WKH DOOHJHG LQMXULHV RU FRQWHVW WKH
FRPSHQVDELOLW\ RI RQH RU PRUH RI WKH HPSOR\HH¶V FODLPV  5HJDUGOHVV DQ HPSOR\HH¶V
EXUGHQRISURRIDWWKHH[SHGLWHGKHDULQJVWDJHUHPDLQVWKHVDPH+HRUVKHPXVWFRPH
IRUZDUGZLWKVXIILFLHQWHYLGHQFHWRFRQYLQFHWKHWULDOFRXUWKHRUVKHLVOLNHO\WRSUHYDLODW
WULDOLQHVWDEOLVKLQJWKDWWKHLQMXU\LQTXHVWLRQDURVHSULPDULO\RXWRIDQGLQWKHFRXUVHDQG
VFRSHRIWKHHPSOR\PHQW2QFHWKDWEXUGHQLVPHWDWDQH[SHGLWHGKHDULQJWKHWULDOFRXUW
FDQ RUGHU WKH LQLWLDWLRQ RI WHPSRUDU\ GLVDELOLW\ DQGRUPHGLFDO EHQHILWV DV DSSURSULDWH
7HQQ &RGH $QQ  G  $Q HPSOR\HU FDQQRW UHO\ XSRQ WKH SURYLVLRQ RI
PHGLFDOEHQHILWVIRUVRPHEXWQRWDOORIDQHPSOR\HH¶VFODLPHGLQMXULHVDVVDWLVI\LQJLWV
VWDWXWRU\REOLJDWLRQWRSURYLGHPHGLFDOFDUHIRUDQ\LQMXU\DOOHJHGE\WKHHPSOR\HH

7KH GHWHUPLQDWLYH LVVXH LQ WKLV FDVH LV ZKHWKHU (PSOR\HH FDPH IRUZDUG ZLWK
VXIILFLHQWHYLGHQFHIURPZKLFKWKHWULDOFRXUWFRXOGGHWHUPLQHVKHZRXOGOLNHO\SUHYDLODW
DKHDULQJRQWKHPHULWVLQSURYLQJKHUULJKWVKRXOGHUDQGULEFDJHLQMXULHVDURVHSULPDULO\
RXWRI DQG LQ WKHFRXUVHDQG VFRSHRIKHU HPSOR\PHQW  ,QDQDO\]LQJ WKHHYLGHQFHZH
SUHVXPH ³WKDW WKH ILQGLQJV DQG FRQFOXVLRQV RI WKH ZRUNHUV¶ FRPSHQVDWLRQ MXGJH DUH
FRUUHFWXQOHVVWKHSUHSRQGHUDQFHRIWKHHYLGHQFHLVRWKHUZLVH´7HQQ&RGH$QQ
F)XUWKHUPRUHDVQRWHGDERYHZKHQUHYLHZLQJDWULDOFRXUW¶VIDFWXDOILQGLQJV
EDVHG XSRQ ZLWQHVVHV¶ WHVWLPRQ\ FRQVLGHUDEOH GHIHUHQFH PXVW EH DIIRUGHG WKRVH
GHWHUPLQDWLRQVZKHQFRQVLGHULQJLVVXHVWKDWKLQJHRQWKHZLWQHVVHV¶FUHGLELOLW\Kelly v. 
Kelly6:G7HQQ

(PSOR\HUDVVHUWVWKDWWKHSUHSRQGHUDQFHRIWKHHYLGHQFHHVWDEOLVKHVWKDW(PSOR\HH
GLGQRWLQMXUHKHUULJKWVKRXOGHURUULEFDJHLQWKH)HEUXDU\IDOO,WVDUJXPHQWLV
WZRIROG )LUVW(PSOR\HU DUJXHV WKDW(PSOR\HH¶V IDLOXUH WR UHSRUW WKHVH LQMXULHV WRKHU
VXSHUYLVRUXQWLO0DUFKDQGKHUIDLOXUH WRFRPSODLQRIVKRXOGHURUULEFDJHSDLQ
GXULQJVHYHUDOPHGLFDOYLVLWVRFFXUULQJSULRUWR0DUFKDUHHYLGHQFHWKDWVKHGLG


QRW VXVWDLQ WKRVH LQMXULHV  6HFRQG (PSOR\HU DVVHUWV WKH IDFW WKDW (PSOR\HH UHFHLYHG
PHGLFDOFDUHIRUKHUULJKWVKRXOGHUWZR\HDUVSULRUWRKHUDOOHJHGZRUNLQMXULHVHYLGHQFHV
KHUZRUNUHODWHGLQMXU\ZDVOLPLWHGWRKHUOHJ:KLOHZHDJUHH(PSOR\HUKDVSUHVHQWHG
UHOHYDQWHYLGHQFHZHQHYHUWKHOHVV ILQG WKHSUHSRQGHUDQFHRI WKHHYLGHQFHVXSSRUWV WKH
WULDOFRXUW¶VGHWHUPLQDWLRQV

,WLVXQGLVSXWHGWKDW(PSOR\HHIHOOLQWKHFRXUVHDQGVFRSHRIKHUHPSOR\PHQWRQ
)HEUXDU\ZKLOHDVVLVWLQJDUHVLGHQWZLWKWDNLQJDVKRZHU6KHWHVWLILHGVKHIHOO
LQWRWKHVKRZHUDQGKLWKHUOHIWVKLQRQWKHWXEVWDWLQJVKH³FDXJKWRQWRWKHVKRZHUFKDLU
WREUHDN>KHU@IDOO´,QKHUDIILGDYLWVKHVWDWHGWKDWZKHQVKHUHDFKHGRXWIRUWKHVKRZHU
FKDLUVKHKLWKHUULJKWULEDQGULJKWELFHS$WWKHWLPHRIKHUIDOOVKHWKRXJKWVKHPLJKW
EHVRUHEXWVKHWKRXJKWVKHZDV³RND\ MXVWDEXPS´'XHWRKHU OHJLQMXU\EHFRPLQJ
YHU\SDLQIXOVKHUHSRUWHGWKHIDOOWR(PSOR\HUEXWRQO\UHSRUWHGFRPSODLQWVWKDWKHUOHJ
ZDVDFKLQJDQGEXUQLQJDQGZDVYHU\SDLQIXO+RZHYHU(PSOR\HH¶VWHVWLPRQ\WKDWVKH
UHSRUWHG DUP DQG ULEFDJH FRPSODLQWV WZR ZHHNV DIWHU WKH IDOO RQ 0DUFK   LV
XQUHIXWHG$OWKRXJK(PSOR\HUTXHVWLRQV(PSOR\HH¶VFUHGLELOLW\WKHWULDOFRXUWIRXQGKHU
WREH³FRQILGHQWIRUWKFRPLQJUHDVRQDEOHDQGKRQHVWLQKHUWHVWLPRQ\´7KHWULDOFRXUW
GLVDJUHHGZLWK(PSOR\HU¶VDVVHUWLRQWKDW(PSOR\HH¶VIDLOXUHWRPHQWLRQDQ\LQMXU\RWKHU
WKDQKHUOHJLQWKHLQLWLDOPHGLFDOYLVLWVVXJJHVWVKHULQMXU\ZDVOLPLWHGWRKHUOHJ7KH
FRXUW IRXQG(PSOR\HH¶VH[SODQDWLRQ WKDW³VKHGLGQRW LPPHGLDWHO\UHDOL]H WKHH[WHQWRI
KHU LQMXULHV IURP WKH IDOOGXH WR WKHPRUHREYLRXV OHJ LQMXU\´ WREH UHDVRQDEOH  ,QRXU
YLHZWKHHYLGHQFHVXSSRUWVWKHWULDOFRXUW¶VGHWHUPLQDWLRQ

(PSOR\HH DGPLWWHG GXULQJ FURVVH[DPLQDWLRQ WKDW VKH VRXJKW WUHDWPHQW IRU KHU
ULJKWVKRXOGHULQ6KHZDVFRQIURQWHGZLWKWKHKLVWRU\VKHUHSRUWHGLQ0DUFK
LQGLFDWLQJVKHGHQLHGKDYLQJDQ\VKRXOGHUSDLQEHIRUHKHU IDOODQGVKHZDVTXHVWLRQHG
DERXWPHGLFDOUHSRUWVIURPLQGLFDWLQJVKHUHFHLYHGWUHDWPHQWIRUKHUULJKWVKRXOGHU
LQFOXGLQJSK\VLFDOWKHUDS\6KHDGPLWWHGVKHVRXJKWPHGLFDOWUHDWPHQWIRUULJKWVKRXOGHU
FRPSODLQWVEHIRUHKHUIDOODQGVKHDFNQRZOHGJHG WKDWVKHKDGVKRXOGHUSUREOHPV
³IURPWR´6KHWHVWLILHGWKDWZKHQVKHVWDUWHGZRUNDVDPHGLFDOWHFKQLFLDQLQ
VKHZDVJHWWLQJDFKHVDQGSDLQVLQKHUULJKWVKRXOGHUIURPSXOOLQJDPHGLFDOFDUWDW
ZRUN DQG VRXJKW WUHDWPHQW  6KH VWDWHG WKDW DIWHU JRLQJ WR SK\VLFDO WKHUDS\ IRU D IHZ
VHVVLRQVLQWKHSDLQVWRSSHGDQGVKHHQGHGWKHWKHUDS\6KHIXUWKHUWHVWLILHGWKDW
WKHUHDIWHUVKHGLGQRWKDYHDQ\SDLQZLWKKHUULJKWVKRXOGHUDQGKDGQRIXUWKHUSUREOHPV
XQWLO VKH IHOO LQ )HEUXDU\   7KH WULDO FRXUW DGGUHVVHG (PSOR\HH¶V SULRU VKRXOGHU
WUHDWPHQWDQG(PSOR\HH¶VWHVWLPRQ\VWDWLQJ³VKHFUHGLEO\WHVWLILHGWKDWKHUSDLQUHVROYHG
EHIRUHWKH)HEUXDU\>@IDOODWZRUN´7KHWULDOFRXUWFRQFOXGHGWKDW³WKHHYLGHQFH
SUHVHQWHG DW WKLV WLPH ZHLJKV LQ IDYRU RI >(PSOR\HH¶V@ DVVHUWLRQ WKDW VKH VXIIHUHG
DUPULEFDJHSDLQ IURPWKH >@ LQFLGHQW´ $JDLQ LQRXUYLHZ WKHHYLGHQFHVXSSRUWV
WKH WULDO FRXUW¶V GHWHUPLQDWLRQ WKDW(PSOR\HH FDPH IRUZDUGZLWK VXIILFLHQW HYLGHQFH WR
PHHWKHUEXUGHQRISURRIDWWKHH[SHGLWHGKHDULQJVWDJH

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
$FFRUGLQJO\EDVHGXSRQRXUUHYLHZRIWKHUHFRUGZHFRQFOXGHWKHSUHSRQGHUDQFH 
RI WKH HYLGHQFH VXSSRUWV WKH WULDO FRXUW¶V LPSOLFLW GHWHUPLQDWLRQ WKDW (PSOR\HH ZRXOG 
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